
Contributing Editors:  
Stefan Martin & Jo Broadbent 
Hogan Lovells

A practical cross-border resource to inform legal minds

Employment &  
Labour Law 2026
16th Edition

International Comparative Legal Guides



Table of Contents

1

14

20

7

Expert Analysis Chapter

Q&A Chapters

Contemporary Challenges in Japanese Employment Law: Worker Classification and Modern Work Styles
Masahiro Nakatsukasa, Daigo Kawano & Takashi Sasaki, Chuo Sogo LPC

Bahrain
Al Sayed Jaffer Mohamed, Mohamed Ali Shaban & 
Mohamed Altraif, Hassan Radhi & Associates

Brazil
Alexandre Pessoa, Azevedo Sette Advogados

Argentina
Rodrigo Solá Torino, Mercedes Paola Forchiassin, 
Martín Emiliano Guala & Rodrigo Mora Pereira, 
Marval O’Farrell Mairal

176

China
Linda Liang, Piao Liu & Chutian Wang,  
King & Wood Mallesons

36

Egypt
Ibrahim Shehata & Tasneem ElNaggar,  
Shehata & Partners

44

France
Sarah-Jane Mirou & Simon Mattern,  
Latournerie Wolfrom Avocats

54

Germany
Dr. Gunther Mävers & Dr. Jannis Kamann,  
michels.pmks Rechtsanwälte Partnerschaft mbB

64

Greece
Maria Antoniadou & Sofia Chrysakopoulou,  
Machas & Partners Law Firm

75

Hong Kong
Diana Purdy, Bird & Bird83

Philippines
Leslie C. Dy & Mark Kevin U. Dellosa,  
SyCip Salazar Hernandez & Gatmaitan

India
Ravi Singhania, Dipak Rao, Shilpa Shah &  
Jivesh Chandrayan, Singhania and Partners LLP

137

91

Saudi Arabia
Ghaida MohammedAkram Makhdoum &  
Dalia Jehad Alzayer, Dossary Law Firm

Indonesia
Merari Sabati, Mikhail Sibbald & Daffa Abyan,  
ARMA Law

145

98

Sierra Leone
Gelaga King, Marvel Davies, Robert Koroma &  
Tommy Kamara, GPKLegal

Japan
Shiho Ono, Mori Hamada & Matsumoto

151

105

Singapore
Benjamin Gaw & Lim Chong Kin, Drew & Napier LLC

Mexico
Oscar De la Vega, Eduardo Arrocha Gio,  
Regina De la Vega Castillo & Areli Ramírez Olmedo, 
De la Vega & Martínez Rojas, S.C.

159

127

Slovenia
Iris Pensa Čadež, Nina Bakovnik, Ana Oštir &  
Maša Ravbar, Jadek & Pensa

Netherlands
Edith N. Nordmann, Thomas M. Klaarenbeek & 
Damyan Kanis, ACG International

166

120

South Africa
Shamima Gaibie & Prinoleen Naidoo,  
Cheadle Thompson & Haysom Inc Attorneys

Nigeria
Jumoke Lambo, Victoria Agomuo &  
Ayooluwa Osigwe, Udo Udoma & Belo-Osagie

Spain
Monika Bertram & Anna Martí Belda,  
Monereo Meyer Abogados SLP

183

Sweden
Louise Lindahl & Nadja Nordlund,  
NORMA Advokater KB

Korea
Ji Ung Park & Al Chan Shin, Sedam Law

190

204

114

Switzerland
Vincent Carron & Catherine Weniger,  
Schellenberg Wittmer Ltd

27 Canada
Carol S. Nielsen, Filion Wakely Thorup Angeletti LLP

197



Table of Contents

Taiwan
Patrick Marros Chu & Matt Lai,  
Lee and Li, Attorneys-at-Law

United Kingdom
Stefan Martin & Jo Broadbent, Hogan Lovells

Venezuela
Carlos Rivera Salazar, Jesús Milano Martinez &  
Simón Franco Salazar, LABOR218

231

Türkiye
Ayça Kortel & Merve Gözde Üçler,  
Çukur & Partners Law Firm

USA 
Catelyn Stark, Becker NE P.C.211

236

225

Q&A Chapters Continued



Employment & Labour Law 2026

Chapter 1 1

Contemporary Challenges in 
Japanese Employment Law: 
Worker Classification and  
Modern Work Styles

Chuo Sogo LPC
Takashi  
Sasaki

Masahiro 
Nakatsukasa

Daigo  
Kawano

	■ the existence of specific instructions concerning the 
content and manner of work;

	■ whether the place and hours of work are designated and 
controlled by the principal; and

	■ whether substitution (i.e., delegating performance to 
another) is permitted.

Regarding whether remuneration constitutes considera-
tion for labour, the inquiry focuses on whether payments are 
deemed remuneration for the provision of labour for a certain 
period under the principal’s control.

Other considerations supplementing the assessment 
include:

	■ the individual’s business independence (e.g., whether 
they bear their own equipment costs);

	■ exclusivity to a particular employer; and
	■ freedom to engage in transactions with other business 

operators.

Observations
At present, the Ministry of Health, Labour and Welfare has 
convened an expert panel – the “Study Group on Worker Status 
under the Labour Standards Act” – to review whether existing 
criteria adequately reflect increasingly diverse working 
arrangements.  Should the definition of “worker” be revised, it 
may have a significant impact on the Japanese labour market, 
making continued attention to this issue essential.

The Freelance Protection Act

Background and enactment
The Freelance Protection Act was enacted against the back-
drop of increasing diversification in working styles in Japan 
and the growing prevalence of freelance work.  With the devel-
opment of the digital economy, new forms of work – such as 
gig workers and crowd workers – have proliferated.  The Act 
aims to create conditions in which sole proprietors can engage 
in work through outsourcing and work stably.

The Act was introduced in response to widespread issues 
faced by freelancers, including non-payment and delayed 
payment of remuneration, as well as disparities in bargaining 
power and access to information vis-à-vis client companies.  
Accordingly, companies subject to the Act must comply with 
its prescribed obligations.

Covered entities and transactions
The Act applies where a Specified Outsourcing Business 
Operator (defined below) enters into an outsourcing arrange-
ment with a Specified Receiving Business Operator (defined 
below).

Introduction
Japan’s labour laws do not permit at-will termination and, 
overall, provide relatively strong protections for workers, 
requiring careful attention from employers.  This chapter 
outlines key issues under Japanese law, including the defini-
tion of “worker”, the Act on Ensuring Proper Transactions 
Involving Specified Entrusted Business Operators (the 
“Freelance Protection Act”), employers’ duty of care, the 
Discretionary Labour System (the “System”), and legal consid-
erations surrounding remote work.

Worker Status Under Japanese Law and the 
Freelance Protection Act

Determination of worker status

Under Japanese labour laws, not only employment contracts 
but also outsourcing agreements, contracts for work, or 
agency agreements may be judicially characterised as employ-
ment contracts if, in substance, the arrangement is deemed to 
involve the provision of labour.  In such cases, labour protection 
statutes – including strict regulations on dismissal – apply to 
the relationship between the company and the individual, and 
employers must comply with these rules.  Accordingly, where 
a company does not intend to create an employment relation-
ship and merely seeks to outsource work, it must take care to 
structure and conclude the contract in a manner that prevents 
the arrangement from being characterised as employment and 
must also ensure that its actual operational practices remain 
consistent with that structure.

Worker status under the Labour Standards Act (the “Act”)
Whether an individual qualifies as a “worker” subject to 
labour-related statutes, including rules concerning working 
hours and wages, is determined not by the contract’s form or 
title, but on the basis of its substantive content.  Regardless of 
whether the contract is formally designated as an outsourcing 
arrangement, contract for work, or agency agreement, the 
worker’s status is assessed comprehensively in each case by 
examining whether:

	■ the individual performs labour under the direction and 
supervision of another, meaning whether they are subor-
dinate to the employer in providing services; and

	■ remuneration is paid as consideration for labour 
performed under such direction and supervision.

To determine whether labour is performed under direction 
and supervision, Courts take into account factors such as:

	■ the degree of freedom to accept or refuse work assign-
ments or instructions;
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(2)	 providing consideration to enable balancing work with 
childcare or nursing-care responsibilities in arrange-
ments of six months or more (Article 13);

(3)	 establishing systems to address harassment against free-
lancers (Article 14); and

(4)	 providing advance notice – generally at least 30 days – 
before mid-term termination or non-renewal of arrange-
ments lasting six months or more (Article 16).

Duty of Care for Employee Safety and 
Workplace Power Harassment

Introduction

When workplace power harassment (abusive or intimidating 
behaviour by someone in a position of power that exceeds 
legitimate job instructions) results in an employee suffering 
mental illness or other harm, the employer may bear vicarious 
liability in tort together with the individual perpetrator under 
the principle of employer liability (the Civil Code, Article 715).  
Furthermore, where an employer fails to establish preventive 
mechanisms or respond appropriately after the occurrence of 
harassment, the employer may be liable for damages arising 
from the employer’s breach of its independent contractual 
duty of care to ensure employee safety (the Labour Contract 
Act, Article 5).

This section provides an overview of the obligations stipu-
lated in the Power Harassment Prevention Act and its guide-
lines and introduces the content of employers’ general duty of 
care through relevant judicial precedents.

Overview of the Power Harassment Prevention Act

Amendments to the “Act on Comprehensive Promotion of 
Labour Policies, Stabilization of Employment of Workers 
and Enrichment of Their Vocational Lives” (the “Power 
Harassment Prevention Act”) came into force on June 1, 
2020.  The amended Act requires the national government, 
business operators, and workers to make efforts to prevent 
power harassment, and further obligates business operators 
to implement necessary employment management measures 
– such as establishing consultation systems – to prevent and 
address workplace harassment.

The Act defines “power harassment” as:

	 “Any speech or behaviour in the workplace that is based on a 
superior relationship and that exceeds what is necessary and 
appropriate for the performance of work.”

Business operators are required to take employment 
management measures to prevent situations in which such 
conduct impairs the working environment of workers, and to 
respond appropriately to consultations from affected workers 
in a manner that enables proper fact-finding and effective 
prevention of recurrence.

The Act further prohibits adverse treatment – such as 
dismissal or disadvantageous changes to employment condi-
tions – on the grounds that a worker consulted about power 
harassment or cooperated with an employer’s investigation by 
providing factual information.

For dispute resolution, where conflicts arise between 
workers and employers regarding power harassment, the 
Prefectural Labour Bureau Chief may provide advice, guid-
ance, or recommendations (Article 30-5).  Upon application by 
a party, a labour dispute resolution commission may conduct 

Outsourcing (Article 2(3) of the Act)
“Outsourcing” refers to the act of entrusting another business 
operator, for the entrusting party’s business purposes, with 
the manufacture of goods, the creation of information prod-
ucts, or the provision of services.  It involves specifying the 
required specifications or content and requesting the manu-
facture, creation, or provision of such deliverables or services.

Specified Receiving Business Operator (Article 2(1))
A “Specified Receiving Business Operator” is defined as either:
(1)	 an individual who employs no workers; or
(2)	 a corporation with no officers other than a single repre-

sentative that employs no workers.
“Employing workers” refers to engaging workers whose 

prescribed weekly working hours are 20 hours or more and 
whose employment is expected to continue for at least 31 days.  
Using cohabiting family members alone does not constitute 
“employing workers”.

While category (1) corresponds to the conventional notion 
of a freelancer, category (2) includes so-called “one-person 
companies”.

Outsourcing Business Operator/Specified Outsourcing Business 
Operator (Article 2(5), (6))
An “Outsourcing Business Operator” is a business oper-
ator that outsources work to a Specified Receiving Business 
Operator.  Whether an operator outsources work is deter-
mined substantively, not merely by the formal status of the 
contract counterparty.

A “Specified Outsourcing Business Operator” is an out- 
sourcing operator that:
(1)	 is an individual who employs workers; or
(2)	 is a corporation with two or more officers or that employs 

workers.

Principal obligations of Outsourcing Business Operators

Duty to clarify transaction conditions (Article 3)
Upon entering into an outsourcing arrangement, operators 
must immediately provide the Specified Receiving Business 
Operator with written or electronic documentation specifying 
the details of the deliverables, remuneration amount, payment 
due date, and other essential terms.

Setting payment due dates (Article 4)
Specified Outsourcing Business Operators must set and 
observe a payment due date that falls within 60 days from 
the date they receive the deliverables.  In the case of re- 
outsourcing, payment must be made within 30 days from the 
date payment is received from the first entrusting party.

Prohibited Acts ( for contracts of one month or longer) (Article 5)
For outsourcing arrangements of one month or more, Specified 
Outsourcing Business Operators must not:
(1)	 refuse to accept deliverables without justification attrib-

utable to the freelancer;
(2)	 reduce remuneration without such justification;
(3)	 set remuneration at an unjustifiably low level compared 

with normal market rates;
(4)	 unjustifiably compel freelancers to purchase designated 

goods or use designated services; or
(5)	 otherwise engage in conduct that unjustifiably harms 

the interests of freelancers, including reducing remuner-
ation or returning deliverables.

Measures for the working environment
Specified Outsourcing Business Operators must implement 
certain measures, including:
(1)	 ensuring accurate and up-to-date recruitment informa-

tion (Article 12);
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with respect to their life and physical wellbeing.  This includes 
adequate management of both the physical work environment 
and the organisational structure, including instructions given 
to workers.

Judicial precedents
In the Supreme Court decision of March 24, 2014 (Toshiba 
Depression Dismissal Case), the Court held that employers owe 
a duty to pay close attention to working environments that 
may affect employees’ health.  Where prolonged excessively 
burdensome work results in clear indications of deterioration 
in an employee’s health condition, the employer is obliged to 
take measures – such as reducing the employee’s workload – 
regardless of whether the employee has made a request.

In a decision of the Nara District Court on May 31, 2022 
involving an employee who committed suicide due to a 
work-induced mental disorder, the employer argued that it had 
held interviews with the employee and urged them to leave 
work early.  However, the Court held that these measures were 
insufficient in light of the employee’s conscientious and metic-
ulous personality and found that the employer had breached 
its duty of care.  Where an employee’s psychological burden 
becomes excessive, employers must take effective steps to alle-
viate that burden.

Discretionary Labour System

General overview

Under the Act, Working Hour Systems are categorised into the 
following three types:
(1)	 Actual Working Hour Systems (fixed working hours, 

variable working hours, flextime).
(2)	 Deemed Working Hour Systems (deemed working hours 

for work outside the workplace, the Discretionary Labour 
System for Professional Work, and the Discretionary 
Labour System for Planning Work).

(3)	 Exemptions (e.g., managerial and supervisory employees, 
the Highly Professional System).

Among the three types mentioned above, the Deemed 
Working Hour System allows for exceptional treatment of 
work hour calculation by deeming a certain number of hours 
as worked regardless of the employee’s actual working hours.  
Within this category, the System applies when an employee 
engages in work legally defined as requiring a high degree of 
professional or autonomous judgment.  Under this system, 
predetermined “deemed working hours” are treated as the 
actual working hours, irrespective of the actual number of 
hours actually worked.

For example, if the deemed working hours are set at eight 
hours per day, the system treats the employee as having 
worked eight hours even if they actually worked seven or nine 
hours.

There are two types of Discretionary Labour Systems:
	■ Discretionary Labour System for Professional Work 

(Article 38-3) – for employees engaged in specialised 
professions listed under the Act and its Enforcement 
Regulations (the “Regulation”, Article 24-2-2).

	■ Discretionary Labour System for Planning Work (Article 
38-4) – for employees engaged in planning, drafting, 
researching, or analysing business operations as defined 
by the Act.

mediation (Article 30-6).  Additionally, the Minister of Health, 
Labour and Welfare may issue advice, guidance, or recom-
mendations to employers as necessary (Article 33), and may 
publicly announce the names of employers who fail to comply 
with such recommendations (Article 33(2)), thereby creating 
an effective deterrent.

Guidelines on employment management measures 
relating to workplace power harassment

Alongside the statutory amendments, the Ministry of Health, 
Labour and Welfare issued the “Guidelines on Measures to Be 
Taken by Employers with Respect to Problems Arising from 
Behaviour Based on Superior Relationships in the Workplace” 
(the “Guidelines”), which specify employers’ obligations in 
greater detail.  The principal requirements are as follows:

	■ Clarification of policies and dissemination
(a)	 Employers must clearly define the types of conduct 

constituting workplace power harassment and estab-
lish a policy prohibiting such conduct.  This policy 
must be communicated to all workers, including 
managerial personnel.

(b)	 Employers must specify, in work rules or other 
internal disciplinary documents, that acts of power 
harassment will be subject to strict disciplinary 
action, and must adequately disseminate such rules.

	■ Establishment of systems for handling consultations
(a)	 Employers must establish and publicise a consul-

tation place where workers may bring concerns or 
complaints.

(b)	 Personnel responsible for handling consultations 
must be able to respond appropriately depending on 
the nature and circumstances of the case.  

	■ Prompt and appropriate post-incident responses
(a)	 Employers must promptly and accurately ascertain 

the facts of the case.
(b)	 Where harassment is confirmed, employers must 

take appropriate protective measures for the affected 
worker.

(c)	 Where harassment is confirmed, employers must 
take appropriate measures against the perpetrator.

(d)	 Employers must take steps to prevent recurrence, 
including reiterating relevant policies.  

	■ Additional required measures
(a)	 Employers must take steps to protect the privacy 

of complainants, alleged perpetrators, and other 
involved parties, including sensitive personal infor-
mation such as sexual orientation, gender identity, 
medical history, and infertility treatment.

(b)	 Employers must ensure that workers are not 
subjected to dismissal or other disadvantageous 
treatment for consulting about power harassment.

Employers’ duty of care in light of judicial precedents

Although the Guidelines define specific employment manage-
ment obligations, employers also owe a broader duty of care 
to ensure employee safety.  This duty is extensive, and merely 
implementing the measures described above in a formalistic 
manner may not be sufficient.

Content of the duty of care
Under Article 5 of the Labour Contract Act, employers must 
take necessary care to ensure that workers can work safely 



4 Contemporary Challenges in Japanese Employment Law

Employment & Labour Law 2026

Expansion of matters required in labour-management 
agreements/committee resolutions

The System for Professional Work
The following items must now be included in the labour- 
management agreement between employers and employees:
(a)	 Obtaining the employee’s consent before the system 

applies to the employee.
(b)	 Prohibition of disadvantageous treatment of employees 

who do not consent.
(c)	 Procedures for employees for withdrawing their consent.
(d)	 Retention of records concerning consent and withdrawal 

for a specified period.

The System for Planning Work
The following items must now be included in the labour- 
management committee resolution:
(a)	 Procedures for withdrawal of consent.
(b)	 Explanation to the committee when wage or evaluation 

systems applicable to target employees are changed.
(c)	 Retention of records related to withdrawal of consent for 

a specified period.

Expansion of procedures within the labour-management 
committee
For the System for Planning Work, the labour-management 
committee’s operational rules must now specify:
(a)	 Matters concerning explanations of applicable wage/

evaluation systems (including timing and content of 
such explanations).

(b)	 Matters necessary to ensure proper operation consistent 
with the system’s purpose (e.g., frequency and methods 
of monitoring implementation).

(c)	 A requirement for the committee to meet at least once 
every six months.

Change in frequency of periodic reports
For the System for Planning Work, the reporting frequency to 
the Labour Standards Inspection Office has been amended.  
Previously, employers were required to report every six months 
from the date of the committee resolution to adopt the system.  
Under the amendment:

	■ The first periodic report must be submitted within six 
months from the start of the resolution’s effective period.

	■ Subsequent reports are required once every year.

Expansion of health and welfare protection measures
New matters have been added to the issues that are of concern 
for health and welfare measures under the system, including:
(a)	 Ensuring rest intervals between workdays (inter-work 

intervals).
(b)	 Limiting the number of nighttime workdays from  

10:00 p.m. to 5:00 a.m.
(c)	 Measures to set an upper limit on working hours 

(including potential removal from the system if certain 
working time thresholds are exceeded).

(d)	 Medical checks for employees whose working hours 
exceed specified levels.

Remote Work

General overview

With the spread of COVID-19, Japan also experienced 
government-mandated restrictions on going out based on a 
declaration of a state of emergency.  As a result, remote work 
rapidly developed as a work style suited to the “new normal” 

Establishment and amendments

The Act was originally designed for factory workers and 
similar employees working collectively at the same place 
and time under uniform employer direction.  However, with 
the growth of the service sector and technological innova-
tion, work became increasingly specialised and autonomous, 
making traditional hour-based regulation less suitable.  

Consequently, the System for Professional Work was intro-
duced, followed later by the System for Planning Work in 
response to the increasing number of white-collar workers and 
the rise of performance-based compensation.

Given this history, the purpose of the system is described as 
follows:

	 “To ensure that, for work whose nature requires the execution 
methods and allocation of time to be largely left to the employ-
ee’s discretion, employees can work autonomously and inde-
pendently outside the employer’s control of actual working 
hours, while still ensuring employee health management 
based on grasping working hour conditions, and enabling 
compensation based on abilities or outcomes rather than 
actual working hours.  This system aims to allow employees 
to utilize their own knowledge and skills and demonstrate 
creative abilities under a regulatory framework distinct from 
actual working hour regulation.”

Because the deemed working hours apply regardless of 
actual hours worked, the system releases employees from 
actual working time regulations – including overtime caps and 
premium pay rules – making it suitable for performance-based 
compensation and annual salary structures.  Although the 
system, like flextime or variable schedules, grants employees 
control over their working hours, the latter systems remain 
subject to premium pay based on actual hours worked, clearly 
distinguishing them from the system.

2024 amendments

Despite the intended purpose outlined above, the system has 
faced criticism in practice:

	■ It tends to result in long working hours.
	■ The scope of eligible duties and workers can be 

ambiguous.
	■ Rules on employee consent and operational procedures 

have been insufficient.
Examples of problematic cases include:

	■ Findings suggesting that employees may not actually 
have discretion over how they conduct their work.

	■ Employers adopting the system unilaterally to reduce 
overtime costs without adequate negotiation with 
employees.

	■ Employees being subjected to long hours and low 
compensation without genuine discretion on the part of 
the employee.

In response to these inadequacies, on March 30, 2023, 
amendments to the Regulations and related ministerial 
notices were promulgated, followed by implementing guid-
ance and Q&A documents (all came into effect on April 1, 
2024).  Key changes are as follows:

Addition of eligible duties
For the System for Professional Work, one new duty was added 
to the previous list of 19 categories, bringing the total to 20:

	■ “Investigation and analysis related to mergers and acqui-
sitions, and the formulation and provision of advice based 
on such analysis, conducted at banks or securities compa-
nies” (i.e., mergers and acquisitions advisory work).
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The 2021 Guidelines also state that the system may be 
applied to remote work if:

	■ the employee is not required by the employer to main-
tain constant connection through ICT devices (e.g., the 
employee is free to disconnect communication lines 
during working hours); and

	■ the employee is not performing work based on the 
employer’s detailed instructions (instructions are 
limited to basic matters such as purpose, goals, or dead-
lines, and do not predetermine the daily schedule, 
amount of work, timing, or methods).

In light of this judicial precedent and the 2021 Guidelines, 
the current legal interpretation suggests that the Deemed 
Working Hour System for Work Outside the Workplace gener-
ally applies only to employees who have a fairly high degree of 
discretion over their work.  Its applicability appears limited for 
employees who collaborate with colleagues and must remain 
in regular communication during their work.

Validity of orders to return to the office

Another issue concerning remote work is under what circum-
stances an employer can validly order an employee to report 
to the office.

On this point, the Tokyo District Court issued a decision 
on November 16, 2022 in this regard.  The case involved an 
employee hired as a designer by an IT company.  Although 
the employment contract specified the “head office” as the 
employee’s workplace, in practice the employee reported to 
the office only twice – including on the first day of employ-
ment – and otherwise worked entirely remotely.

Later, because the employee had criticised the company’s 
representative on an internal chat tool, the employer prohib-
ited the employee from teleworking and ordered them to 
report to the office.  The employee refused to comply, and the 
company subsequently terminated their employment.  The 
validity of both the order to return to the office and the termi-
nation was disputed.

The Court held that, in light of the actual work practices and 
the employer’s conduct, the employee’s place of work should be 
regarded in principle as the employee’s home, regardless of the 
contractual provision.  The company could require attendance 
at the office only when operational necessity existed, and the 
Court found that no such necessity existed in this case.

Although this ruling was made under the very unusual 
circumstances in which the employee had almost never 
reported to the office, the gradual shift among companies from 
remote work back to on-site work following the waning of the 
COVID-19 threat suggests that similar disputes may increase 
in the future.  Accordingly, the Court’s approach – determining 
the place of work based on the actual nature of the work and 
the employer’s handling of the situation – provides practical 
guidance for labour management.

Note
Japanese labour law is subject to frequent legislative amend-
ments and continuous developments in case law.  Companies 
operating in Japan should therefore take appropriate meas-
ures, including consulting local legal professionals, to ensure 
compliance with the evolving regulatory framework.

and “new lifestyle”, enabling employees to work with greater 
flexibility in terms of time and location.

Specifically, while only 14.8% of people nationwide reported 
having remote work experience in 2019, the figure rose to 
27.0% in 2021.  In the Tokyo metropolitan area, the increase 
was even more dramatic – from 19.1% in 2019 to 42.3% in 2021.

Responding to this trend, in March 2021 the Ministry of 
Health, Labour and Welfare revised the Guidelines for the 
Appropriate Introduction and Implementation of Telework 
(the “2021 Guidelines”).  The revision clarifies important 
considerations and recommended practices – primarily 
concerning labour management – for both employers and 
employees to promote high-quality remote work that ensures 
proper labour administration and provides workers with a safe 
and secure working environment.

However, Japanese labour law contains no provisions 
directly regulating remote work, and employees working 
remotely remain subject to the same statutory framework as 
other workers.

Applicability of the Deemed Working Hour System for 
Work Outside the Workplace

A key legal issue for remote work is whether the Deemed 
Working Hour System for Work Outside the Workplace (the 
Labour Standard Act, Article 38-2) can apply.

Under this system, when an employee performs work outside 
the employer’s premises during all or part of their working 
time, and when it is difficult to calculate the employee’s actual 
working hours, the employee is deemed to have worked the 
prescribed working hours.  If the work normally requires more 
than the prescribed hours to perform, the employee is deemed to 
have worked the amount of time normally required for the work.

Although not a case directly involving remote work, 
the Supreme Court decision of April 16, 2024 (Cooperative 
Union Globe Case) provides useful guidance.  In that case, an 
employee of a supervising organisation for foreign technical 
intern trainees principally engaged in off-site tasks, such as:

	■ conducting onsite guidance for host organisations;
	■ picking up and transporting trainees;
	■ providing daily-life instruction; and
	■ interpreting during unexpected troubles.
The employee was not managed by timecards or other 

attendance systems, arranged their own schedule including 
coordination with the host organisations, and was allowed to 
go straight home after off-site tasks based at their own discre-
tion.  However, the employee submitted a work report each 
month describing duties and working hours.

The Supreme Court held that the mere fact that an employee 
self-reports their working hours does not automatically 
exclude the possibility that their working hours are “difficult 
to calculate”, and that a more detailed, fact-specific examina-
tion is required.

The concurring opinion further noted:

	 “With the diversification of working styles – including the 
spread of telework and working from home – it has become 
even more difficult to make a standardized assessment of 
the extent to which employers can grasp employees’ working 
conditions.  Courts must therefore determine whether working 
hours are ‘difficult to calculate’ by carefully considering the 
specific circumstances of each case.”
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